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BY 'rRJ: C:OMlaSSIOH--
A. Statement

This matter comes before the Commission for

consideration of the Petition for Arbitration filed by AirTouch

paging, Inc. ("AirTouch" or "Petitioner") on January 4, 1999.

Pursuant to the provisions of 47 U.S.C. § 252 of the

Telecommunications Act of 1996 (~Act~),1 AirTouch requests that,

through this arbitration, we establish the rates, terms, and

conditions to be included in its interconnection agreement with

U S WEST Communications, Inc. ("USWC" or "Respondent"). uswc

filed its Response to the Petition on January 29, 1999. The

parties submitted prefiled testimony in accordance with prior

orders of the Commission, and we conducted evidentiary hearings

in this case on March 29-30, 1999. On April 8, 1999, both

AirTouch and USWC submitted their Post-Hearing Briefs. Now

being dUly advised in the matter, we enter our ~r1:litration

decision.

B. Dil!leu8sion

1. %~t~oduction

a. Petitioner is a Commercial Mobile Radio

Service (UCMRS") provider and a telecommunications carrier under

the Act. Air'I'ouch offers one-way paging services in virtually

.2
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the entire State. According to the Petition, AirTouch, over its

network, provides paging services to approximately 80,000

messaging units in Colorado. Respondent is an ~incumbent local

exchange ca~riern (~ILEcn) as that term is defined in §

251(h) (1) of the Act.

b. Section 251 (c) of the Act imposes certain

obligations upon ILECs such as USWC, including the duty to

interconnect its network with the networks of other

telecommunications carriers, and the duty to negotiate 1n good

fai th the terms of an interconnection agreement with a

requesting telecommunioations carrier. In this case, AirTouch

formally requested interconnection negotiations with USWC on

July 28, 1998. While the parties agreed on Borne provisions for

an interconnection agreement, a number of significant issues

remained unresolved. AirTouch, petitioned the Commission to

arbi trate these open issues. The issues before the Commission

include: (1) whether AirTouch , as a one-way paging provider,

is legally entitled to termination compensation for traffic

originating on USWC's network; (2) whether USWC may

charge AirTouch for the dedicated facilities provided to connect

AirTouch's paging terminal to OSWC's network; (3) assuming

1 Section 2S2(bl provi~e. chat, ~pon request, ~ State cQ~ssion (e.g.
the Coloraao ~11c Ut.ilitiee Comm19s;j.on) ehall ..r:bitrate 4ieputes :bet.ween
telecommunications carriere negotiating an interconnection agreement.

3
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AirTouch is entit:led to termination compensation, what is the

appropriate compensation (e.g. what are AirTouch's costs; what

portion of traffic delivered to AirTouch over OSWC's network is

transit traffic2 or otherwise not compensable); (4) -what grade of

service must be provided by USWC to AirTouch; (5) whether

AirTouch is required to est:ablish more than a single point of

connection with OSWC's network within each Major Trading Area

("MTA") or wireless local calling area; (6) whether USWC will be

required to separate "rating points" from "routing points" for

interconnection facilities; (7) how the interconnection

agreement should incorporate AirToucb's rights under § 252(i) of

the Act; and (B) what should be the effective date of the

interconnection agreement and certain terms within the agreement

(i. e. terms relating to termination oompensation for AirTouch,

and to AirTouch's claimed exemption from facilities charges).

The discussion below sets forth our decision on these issues.

2. Termination CompsDsat1on

a. Section 251(bl (5)3 of the Act provides that

each local exchange carrier has, "The duty to e$tablish

reciprocal compensation arrangements for the transport and

As expla1ned in£ra, ~tr~it traffic· 18 eraffic originaeing ~tside

of USWC' B network, on the network of Bome other carrier, and merely transits
USWC's network enreute to Air~o~ch. ~rTo~ch agrees t~t it 18 ob11g_ted to
pay USWC for such traffic. AirTo~ch also agreee that it is obl~gated to pay
USWC for ehe portion of those facilities d~e to transit traffic.

2 47 U,S.C. S 251 (bJ (51.

4
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termination of telecommunications.~ In this case, USWC disputes

AirToucn's legal entitlement to termination compensation, under

§ 251(b) (5), for calls from OSWC'e end-users to AirTouch paging

customers. USWC argues: AirTouch is notentitIed to

termination compensation because 5 251 (b) (5) contemplates

circumstances in which telecommunications carriers perform a

reciprocal function. That is, § 2S1(b) (5) is intended to apply

to arrangements where each teleco~ications carrier originates

and terminates local calls on the other contracting carrier's

network. There is no reciprocity here, since AirTouch's paging

customers are physically unable to originate traffic that uswc

could terminate on its own network. Therefore, § 251(b) (6) does

not apply to interconnection agreements between an !LEC and

paging providers.

b. USWC further contends: that the Federal

Communications Commission's ("FCCH
) First Report and Order does

not legally entitle paging providers to termination

compensation,C and that AirTouch'e citations to the first report

are inapposite. Airtouch relies on paragraphs 100S and 1092 of

the First Report and Order, which speak to payment of reciprocal

compensation for -the transport and termination of traffic., .. ­

Accordingly, to prove an entitlement to termination

5
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compensation, AirTouch must demonstrate that it transports and

terminates traffic over its network. The FCC, in 47 C. P. R. §

51.701 (c), defines "transport" as, "[T) he transmission and any

necessary tandem switcbing of local telecommunications

traffic ... from the interconnection point petween the two

carriers to the terminating carrier's end office switcb that

directly services the called party, or equivalent facility ... "

(emphasis added). Rule 47 C.P.R. § 51. 701 (d) defines

"termination" as, " [TJ he sWitohing of local telecommunications

traffic at the terminating carrier's end office switch, or

equivalent facility, and delivery of such traffic to the called

party's premises" (emphasis added). Under the FCC' e rules,

therefore, AirTouch must prove that its equipment performs

$witching functions.

c. USWC suggests that the record demonstrates

that AirTouch' B equipment ooes not carry out switching

functions, nor is AirTouch' B equipment equivalent to a switch.

Essential features of a switch include: the capacity to make

real-time circuit connections from lines to lines, lines to

trunks, and trunks to trunks; providing dial-tone to end-users;

and telephone number management (e.g, receiving and recognizing

• Impleml\U2tatian of c:be Local Competition Prov:Lsiol1s in tbe
Telecomrm.mieaticl1s Act or 1996, First Report: and Order, 11 FCC Red. 15,499
(1996) .

6
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dialed numbers). The equipment used by AirToueh in its paging

business has none of these features. Moreover, the AirTouch

equipment cannot be charaoterized as either end-office or tandem

switches because it oould not function in the public switched

telephone network (~PST.N").

d. AirTouch responds that its equipment does

perform switching funotions, and is an "equivalent faoility"

under the FCC's rules. For example, AirTouch oontends that its

paging terminal, the Glenayre mainframe, performs switching

functions including answer supervision, disconnect supervision,

telephone number assignment management, and the switching of

incoming calls from a trunk g~oup to other facilities. Nothing

in the FCC's rules relating to termination compensation require

that an "equivalent facility" be capable of replacing an end­

office or tandem switch in the PSTN, or that such equipment be

capable of establishing real-time connections ae contended by

USWC.

e. Mo~e importantly, AirTouch argues I the FCC

(in the First Report and Order) has already determined that one­

way paging p~oviders are entitled to termination compensation,

and that determination ie binding upon the Commission for

purposes of this p~oceeding. USWC I S argument that AirTouch is

not legally entitled to termination compensation constitutes an

7
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impermissible c:ollateral attack on the FCC's rules implementing

§ 251 (b) (5) .

f. Because we agree with AirTouch regarding the

effect of the FCC's dec:isions on this issue,s we conclude that it

does possess a legal entitlement to termination compensation.'

It is our understanding of the First Report and Order that the

FCC has determined that pa9~ng providers do terminate local

calls, and, therefore, are entitled to compensation from local

exchange carriers. Notably, the FCC stated:

Onder section 2S1(b) (5), LEes have a duty to
establish rec:iprocal compensation arrangements for the
transport and termination of ~telecommunications.H

(footnote omitted) under section 3 (43), ,[t) he term
'telecommunications' means the transmission, between
or among points ~pecified by the user, of information
of the user's choosing, without change in the form or
content of the information as sent and received.'
(footnote omitted) All· CMRS providers offer
telecommunications. Accordingly, LECs are obligated,

5 We are not entering an i~epe~t (of the POC'~ rule~l deoi~ion as
to whether the fynction~ performed DY AirToueh ~n delivering a paging call to
its customer come within the scope of 5 251 (b) (51. As e~"plained supra, we
agree with Air'rouch that the FCC' s cUrect~ves en this matter preeutPt any
independent determination that we might make on this qI.lestion. We nou.
however, that our in~en4ent ccnclu"ion would be that Air'l'ouch 18 not
terminating ·teleoo~Qnications· (defined in 47 U.S.O. I 3(48)) for pu~08es

of S 251 (til (5). AirTou.ch, in iu one-way paging service, aces net te;1llinate
the actual call f%OIll the USWC end-user. Ra~her a.f'ter the call from the USWC
end-user has been completed to the Ai;"l'ouch paging teminal and the calling
party has ended the call by ·hanging-up,~ AirToueh tben proceede to deliver a
separate and distinct message to tbe paging customer. Si~ce no actual
connection between the USWC end-u.ser aDd the Air'l'OI.lch paging CWItOl'll8r ever
exist:;, we would conclude t~t Air'I'Wl:Ih' s operatiQ;1 ac not constitute the
"t.mination of te::J,ecomrrnmicationa- for purposes for 5 ~Sl (b) (5). We wou14
conclude that the funetion performed by AirToueh is eSlIent:ially an enhanced
service, rather than the termination of telecommunicat1ons traffic.

, Because we conclude that AirTouch failed to present crediDle evidence
of itl!l costs. USWC will not be ordered to pay cOlTIPensation to Air'1'ouch at
this time. See discussion infra.

B
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pursuant to section 251 (b) (S) (and the corresponding
pricing standards of section 252(d) (2», to enter into
reciprocal compensation a~rangements with all CMRS
providers, i.naluding paging providers, for the
transport and termination of traffic on each other's
networks, pursuant to the rules governing reciprocal
compensation set forth in Section XI.B, below.·

(emphasis added) First Report and Order, paragraph 100B.

Accord First Report and Order, paragraph 1093 (in arbitration of

interconnection agreements State commissions directed to

establish rates for the termination of traffic by paging

providers based upon forward-looking costs of such termination

to paging provider) .

g. In light of these statements by the FCC. we

do not have the prerogative to rule, as USWC suggests, that

AirTouch does not terminate calls as defined by the FCC.

Consequently, we conclude that ~etitioner. even as a one-way

paging provider, is legally entitled to termination compensation

pursuant to § 251 (b) (5) . The discussion below sets forth our

conclusion regarding the appropriate compensation rate for

purposes of this docket.'

7 As for the economic validity of payi~g temioation compensation to
AirTouch, we concur W1l:h the conceptu&;j. .nalysis regarding ineerconnectiol:1
between an lLEC anQ & provider of paging services sU!il!ilested by OSWC witness
Dr. Taylor. He suggested ehae interconnectian b~~ween an ILBC an4 a prcv14er
of paging servioes. such as Air 'I'oueh Paging, Inc. I is fl.;ndamentally
d1fferent from other ineerconnection agreements. because the eraffic, in this
itUltance, is all one way (from the ILBC to ehe provider of paging service).
and because ~he provider of paging 8ervices does =.ot terminate oalls in a
conventional sense of the term and 10 incurs no termination costs. Dr.
Taylor reasoned that reciprocal compensation is not warranted. because calls
are not eerminated cn the pager termi:nl'ls. Raeher. USWC incurs th~ cost for
both originating and terminating the calls. The Commission agrees with this

9
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3. Compensation for ••cilities Provided to AirTouch

a. This issue concerns AirTouch' s claim that,

pursuant to FCC rules, it need no longer pay for facilitie~ used

to interconnect its network with OSWC' s. According to

Respondent, this claim constitutes a demand that USWc provide

AirTouch with dedicated interconnection facilities, trunk lines

ordered by AirTouch for its exclusive use,. for :free. USWC

argues that, regardless of its legal entitlement to termination

compensation, AirTouch should be required to pay charges

associated

facilities.

with the provision of these interconnection

b. We essentially agree with USWC's

characterization of AirTouch'e position: Petitioner is

demanding free facilities to be ~tilized in the provision of its

own paging services. Despite this, AirTouch's interpretation of

the current state of FCC r~les appears to be correct.

Nevertheless, for the reasons explained below, we will not at

reasoning. Moreover, we find tba1: ~e tradi,t;l.onal origi~ating-cU'rier-a8­

cost-caueer asBump~icm. which applieti to two-way in1:ercOQnecticn. does not
apply ~o one-way provic1ers. A paging ..ervice exists for one reaso.t1 only.
namely. ~o enable paging CU8~omer8 ~e be contacte~ by epecif10 1ndividual~ to
whom the number MS befm given. It 1s, therefore, the proviQer ot paging
services, such as Air Touch, who is bhe cost-causer. As such. compensation
should be due tJSWC. not the ether way around. We concluc1e chat a INlIIQer of
econc:llllic inefficiencies will result frOlll paging prov~c1erl!l receiving
termination co=pensation from I.BCs: excessive U8e of paging .ervicall.
overinvest,mec.t in paging-related facilities, excessive entQ' into the tlIU'ket
by new provider. of paging services, prices possibly set below incremec.tal
cOllt8. and cro88-eubeidization of customers who call pagers by those who do
ne:.

10
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this time order 'crSWC to cease charging Ai;"l'ouch for facilities

provided to it.

c. AirTouch's claim to free facilities is based

upon FCC Rule 47 C.F.R. § Sl.703{b), and statements in paragraph

1042 of the First Report and Order. Rule 703(b) provides that,

"A LEC may not assess charges on any other teleoommunications

carrier for looal telecommunioations traffic that originates on

the LEC's network." Similarly, in paragraph 1042, the FCC

stated that, "As of the effective date of this order, a LEC must

cease charging a CMRS provider or other carrier for terminating

LEC-originated traffic and must provide that traffic to the CMRS

provider or other carrier without charge. q

d. USWC contends that the directives in Rule

703{b) and paragraph 1042 prohibit only charges for the

termination of traffic, not to charges related to the provieion

of interconneotion facilities. Aocording to this argument, the

provision of dedicated facilities for the delivery of traffic to

AirTouch implicates USWC'a interconnection obligations under 47

U.S.C. § 251{c) (2).D The provision of such interconnection

facilities, does not arise under § 251 (b) (5) P and ita

• Section 2S1(cl (2) sets forth aD ILiC'B obligation, -[TJo previae, for
the facilities ana equ,;!.pnaent of any requesting telecommunioae1ons carrier,
interconnection with the local exchange carrier'S network.... -

As explained above, § 251 (1:1) (5) sets forth a LBC's obligation to
eetablillh reciprocal c:ompeneation arrangements for the transpor~ and
termination of ~elecommunication~.

11
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implementing regulation, Rule 703. uswc further points out

that, with respect to an ILEC's interconnection duties, 47

U.S.C. § 252 (d) (1) provides that the just and reasonable rate

for interconnection is to be based upon the cost. of providing

that interconnection.

e. USWC contends that Air'I'ouch is the party

causing the costs associated with the facilities provided to it,

and, under well-settled economio principles, should pay for

those facilities. Requiring USWC to provide free facilities to

Air'I'ouch will also constitute a taking of Respondent's property

without compensation. That is, since Air':'ouch's paging

customers will not originate calls for termination on OSWC's

network, USWC will never receive compensation for the facilities

requested by AirTouch and dedicated to ita use (especially under

Air'I'ouch'e position concerning termination compensation for

traffic delivered to its networ~). USWC, in short, will have no

ability to earn revenue from the facilities dedicated to

Air'I'ouch under Petitioner's position.

f. In response, Air'I'ouch contends that the

FCC's directives (i.e. Rule 703 (b) and the interpretation of

that rule) are dispositive of this issue. Specifically,

Air'I'ouch notes that the Chief of the Common Carrier Bureau has

12
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issued an interpretation of Rule 703 (b), the Metzger Letter, 10

which holds that LECs are not permitted "to assess charges on

CMRS carriers to recover the costs of facilities that are used

kly LECs to deliver traffic to oms carriere." This ruling by

the Common Carrier Bureau, AirTouch argues, preempts the

Commission from accepting USWC's position and ordering AirTouch

to pay facilities charges.

g. OSWC suggests that the Metzger Letter is not

binding on the Commission. According to USWC, the letter is not

an FCC order or rule, but merely an interim inteX'Pretation of

the FCC's rules by a single staff member. AirTouch, in

contrast, states that the Metzge~ Letter represents official

action by the PCC consistent· with its authority to delegate

certain functions to the Chief of the Common Carrier Bureau.

onder that delegated authority, the Common Carrier Bureau is

empowered to act for the FCC in the manner represented in the

Metzger Letter. See 47 C. F. R. § 0.91 (Common Carrier Bureau

acts for the FCC under delegated authority in matters pertaining

to regulation of communication common carriers); 47 C.F.R. §

0.291 (Chief of the Common Carrier Bureau delegated authority to

perform all functions of the Bureau as described in § 0.91).

10 The Metzger Letter was it1Cluded in t1l1e record. as Exhibit J to
Appendix A of the petition for Arbitration.

13
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AirTouch also points out that the Metzger Letter was iseueci

pursuant to notice and comment procedure.

h. As noted above, we agree with USWC' s

characteriEation of AirTouch/s request here: Petitioner is

seeking free facilities for use in the provision of its paging

services. We concluded in footnote 5 that it is inappropriate

to require a LEC to pay reciprocal compensation to paging

providers. For the same reaeonS, we find that, AirTouch $hould

not be entitled to use uswc transpott and switching facilities

dedicated to the delivery of its one·way traffic without

compensating t1SWC. It maJces good economic sense that Air'1'ouch

should pay for the non· recurring and maintenanoe costs

associated with those facilities. Otherwise, the economic

inefficiencies listed with respect to termination compensation

will be exacerbated. Additionally, we note that the provision

of free facilities to Air~o~ch will motivate it to demand

dedicated facilities from USWC in greater quantity and quality

than it would demand if it h,i!d to pay the applicable costs.

Here again, AirTouch is the cost-causer and should be required

to ~ay accordingly.

i. In light of these findings, we have serious

reservations regarding the legality of AirTouch's request that

it be excused from paying facilities charges. USWC correctly

pointe out that without such chargee it may not be compensated

14
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for the coste of the facilities requested by and. dedicated to

AirTouch' a use. '!'his re".ult co~ld, in the absence of further

regulatory action, constitute a taking without just

compensation. u See, u.s. Constitution, -Amendment v

Nevertheless, we agree with AirTouch's contention about the

Metzger Letter and the present atate of the law at the FCC.~ It

appears that the Metzger Letter constitutes official action by

the FCC. USWC cites no persuasive authority which would allow

us to enter a ruling in this case whioh contravenes the holding

in the Metzger Letter.

j. Notwithstanding this conclusion, we will not

order uswc to cease assesl!ling facilities charges upon AirTouoh

at this time. Notably, AirTouch concedes that it is obligated

to pay for the portion of USWC facilities used to deliver exempt

traffic (i.e. non-local and transit) to it. The discussion

below explains that A:!.rTouch h.s failed to present acceptable

information regarding the extent of exempt traffic being

delivered to ita network by USWO. Furthermore, the record here

U Since this is the result of PeC a ct::ton , if the iCC affirms t.he
Metzger interpretation, the respona:j.~i1ity for inBt~tudng SOUle charge or
mechani~ to avoid an uncompens.ted for ~ak1ng will Det lie wi~ any agency
of the State of COlorado, wt, we be1i~, with some !ede%'al aut1lority.

1:1 The parties point out that the Metzger Le~~er is presently under
review by the FCC itself. We note, efilpecially given the poli.ey ana legal
ramifications of the Metzger Letter. that USWC's interpretation of Rule
703 (bl and paragraph 1042 of the First Report and Order appears to be the
most reasonable one.

15
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(e.g. the Metzger Letter itself) indicates that whether LECs may

assess facilities charges upon paging providers is presently

subj ect to petitions for reconsideraeion before the FCC. In

light of these facts, we will not order OSWC to cease assessing

facilieies charges upon AirTouoh as part of this proceeding.

4. Air'l'ouch' s Cost Study ISDd Appropriate
CampeJ1sation

a. Notwithstanding its legal entitlement to

termination compensation, AirTouch is still required to

demonstrate its costs. One component of proof of these costs is

the portion of compensable traffica.2 delivered to AirTouch by

USWC. The FCC directed that paging providers bear the burden of

proving their costs. See paragraph 1033, First Report and Order

(paging providers seeking termination fees must prove to state

commissions costs of terminating local calls; default prioe for

termination of traffic adopted in proceeding does not apply to

paging providers). We fincl that AirTouch did not present

acceptable evidence of its costs that would enable U$ to

establish compensation rates to be paid by USWC. Additionally,

AirTouch's failure to present acceptable evidence regarding the

proportion of compensable traff:1.c d,elivered to its network by

13 AirTouch concecies ~hat it is enti~lecl to tertllination corqpenl!laeion
only for compensable traffic, that is, looal traffic and tra.ffic origi::lated
on t1SWC's network. 'I'herefore, 10irTcucb agrees, no termination compensation
should be paid for non-local and transit trl',ffic. Further, Air'I'ouch aho
agrees that it is ob11gated for the ponion of USWC facilities u=,ed to
transport non-compensable traffic to its networlc.

16
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OSWC supports our decision not to order Respondent to cease

assessing charges for facilities provided to AirTouch~

b. With respect to the specific termination

compensation rate to be paid to AirTouch, we agree with USWC

that AirTouch failed to offer satisfactory evidence of its

costs. First, and most importantly, we oonclude that only the

costs of the paging terminal should De included in a cost stuQy

for a one-way paging provider. AirTouch's study included the

costs of all network components 1:leyond the terminal. As OSWC

pointed out, the "originating caller" on a page does not

communicate directly with the pager. The caller communicates

solely with the paging terminal. which does not perform

"switching" to complete the circuit involved in the call. The

terminal merely records data and ini tiates another

telecommunication, in essence becoming the lIoriginating caller,lI

Therefore, a paging call consists of two completely separate·

processes. As suCh, no costs 1:leyond the paging terminal should

be included in the stua.y intended to establish appropriated

termination compensation rates. 1UrTouch' B cost study did not

comply with this principle, and cannot serve as the basis for

our determination regarding termination compensation.

c. Additionally, we agree with USWC that

AirTouch's study is unreliable for various reasons. Notably,

AirTouch continued to make changes to the study throughout this

17
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proceeding; indeed, even on the first day of hearing. uswe

correctly pointed out that significant components of the study

remained unsupported by credib~e information including the cost

allocations between paging and voice mail; the decision to model

AirTouch's forward-looking network with one termina~ instead of

the two teminals presently in place; U the assumed growth itl.

subscribers over the seven-year ~tudy period; the assumed

utilization rates; and the amo~ts of assumed investment for

major elements in the study such as the radio frequency sites.

AirTouch's failure to satisfactorily explain and support these

aspects of its study renders it unreliable for purpose~ of

setting termination compensation rates in this case, Because of

this finding, we ~et the termination compensation rate for

AirTouch at $0.00 per page.

d. The portion of traffic deemed to compensable

(i.e. local and non-transit) also affects the compensation

issues in this proceeding, such a~ the portion of facilities for

which AirTouch will be obligated to pay. Since this issue is

directly related to the appropriate amol+I1t of compensation due

AirTouch under FCC directives, we conclUde that AirTouch has the

burden of establishing the percentage of traffic which is

compensable.

1. The evidence is i=aclequate to prove that this would be ehe lea.se­
case approach.

18
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e. The parties each submitted estimates of the

percentage of transit (or non-compensable) traffic based upon

surrogate studies. These estimates differ substantially. We

fine that neither party's estimate of t;'Bnsit· traffic is

acceptable in this case, especially in light of existing

technology which would enable measuremen1:s of actual traffic.

Therefore, we will defer establishment of a compensable traffic

percentage until the parties provide an acceptable study, In

the absence of good cause, the study should be based upon actual

measurements of non-compensable or transit traffic (i. e. using

5S? technology).

S. Grade of Service

a. Commission Rule 3.3.3, 4 CCR 723-39,

governing interoonnection states that "Telecommunications

providers shall provide for the interconnection with the

faoilities and equipment of any requesting teleoommunications

provider•.that is at least equal in quality to that provided by

the provider to itself or to any subsidiary, affiliate, or any

other party to which the provider interconnects.... ·, This rule

~equires that quality-of-service that can be reasonably expected

by a user of the PSTN; it does not require a guarantee of an

uninterrupted quality-of-servioe. In the PSTN, a P,Ol grade-of­

service, as requested by AirTouch in this docket, relates to

trunk-blockage probability. This is dependent not only on the
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types of facilities furnished by the provider, but also on the

facilities configuration and forecasts of the requesting par~y.

b. We find AirTouch I s apparen~ reCNest. for a

P.Ol quality-of-service guarantee at all times to be

unrealistic, especially with respect to the tradit~onal

provisioning of service on the PSTN. To the exten~ that a

grade-of-service is designated in the interconnection agreement,

USWC is required only to engineer to a P. 01 standard and will

not be held to a guarantee of that standard at all times.

6. Points of CODDBct1on

a. AirTouch has suggested that, as a legal

matter, 1~ it need establish only a single point of

interconnection with USWC in j,.ts entire MTA. Notwithstanding

this legal entitlement. AirToucb proposes that USWC be required

to haul traffic to interconnect with AirTouch only to a distance

of 90 miles or to the intraLATA bOlUldary, whichever is less.

USWC opposes AirTouch'9 request,

b. USWC correctly points out that the Act (47

U.S.C. § 271) precludes it from hauling traffic across the LATA

l:lounda=y in Colorado. As s..ch, AirTouch' e claim of a legally

enforceable right to interco~ection at only a single point

within the MTA is incorrect.

15 This assertion is based upon ~he FOC's determination that the MTA is
the local calling area for CMRS provi4ers.

20
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c. USWC also argues that, in any event,

AirTouch's request is inappropriate, because it would transform

USWC's intraLATA network into a local network for AirTouch' S

paging traffic. As noted by Respondent, USWC has many different

local calling areas in Colorado connected by a separate toll

network. If the definition of "local calling" is effectively

expanded as advocated by AirTouch, USWC would be required to

reconfigure its network to permit customers to call AirTouch

w~thout a toll charge. Further, AirTouch'e position would

require USWC to absorb the coste of this reconfiguration, while

also losing revenues from the ~se of the intraLATA toll network

by customers calling AirTouch's customer. Finally, USWC notes

that rerouting calls from remote local calling areas to the

Air'I'ouch terminal over a toll network would impose continuing

costs associated with switching each call through the access

tandem.

d. We f~d in favor of USWC on this issue, for

the reasons stated by USWC. By utilizing the PSTN to route

calls to its network, AirTouch, must abide by the economic and

engineering principles which otherwise govern the provision of

service on the PSTN. Therefore, abeent specific arrangements

with uswc (e.g. purchasing tar~ffed services from USWC for the

transport of traffic to an AirTouch terminal located outside of

a local calling area), AirTouch will be required to have a point

21
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of connection wit:hin each EAS/local calling area where it has

NXXs assigned and a physical po~nt of connection within the

serving area of the end office housing the DID number associated

with AirTouch'a Type 1 service. Exi$ting facilities and pointe

of connection are acceptable, if USWC is not required to

backhaul traffic without compen~~tion.

7. Separation of Rating and Routing

This question is relate~ to the above issue

concerning points of connection. Again, we adopt uswc's

position. In aocordance with this conclusion, AirTouch will be

required to establish both routing points and points of

connect ion within the serving a~eas of USWC I B local and toll

tandem switches that may serve the established rating centers

associated with any NXX block.

s. Section 252(i) Obligations

a. Section 252(i)1C requires a LEe to make

available "any interconnection, service, or network element

prOVided under an agreement approved under this section to which

it is a party to any other requesting telecommunications ca~rier

upon the same terms and conditions as those provided in the

agreement." Petitioner and Respondent disagree as to how these

§ 252(i) provisions will be incorporated into their

interconnection agreement.

22
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b. As noted by the parties, the FOC adop~ed

Rule 8091~ to implement § 252 (i); that rule was affirmed by the

Supreme Court in AT&T v. Iowa Utilities Board, 119 S.Ct. 721

(1999) . Therefore, the interconnection agreement between the

parties should reflect AirTouch's r~ghts unde~ § 252(i) to elect

terms and conditions from other approved agreement$ consistent

with Rule S09. 1• We note that the FCC's directives regarciing §

252(i) permit AirToucb to modify its existing agreement by

electing te~s and conditions from a subsequently approveq

agreement. See First Report and Order, paragraph 1316. We note

in passing, that this creates ample deleterious ex ante

incentives for the parties, and indeed, is anathema to the very

nature of contracts. But that is what the FOC has decreed.

9. Effective Date Of Agreement

a. Finally, the parties disagree about the date

when certain terms in their interconnection agreement are to

take effect. The significance of this question relates to

compensation matters: AirTouch contends that the directives

concerning payment of termination compensation to AirTouch and

u 47 U.S.C. S 252Ii).

n 47 C.F.R. 51.B09.

u R.ule B09 does place limits 1.lpon a carrier'S ability to choose new
term$ and conditions from ether approved interconnect1on agreements. Whether
A1rTouch will be able to elect specific new terms and eondit1one in
accordance with Rule B09 is a factual maeter which. in the event of
disagreement, must be decided in the future.

23
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the percentage of fac:ilities charges payable by AirTouc:h (i.e.

only for exempt traff~c) should be effective JUly 28, 1998, the

date negotiations between the parties eommenc:ed. AirTouch

argues that the First Report an~ Order (paragraph 1042) and Rule

7171' su,pport a retroactive effective date. Furthermore,

AirTouch contends that refusal to approve a retroactive

effective date, as requested, would reward USWC for its delay in

rec:ognizing AirTouc:h's rights under the Act.

b. We agree with USWC that the effective date

for all terms in the interconnection agreement should be the

date the agreement is approved by the Commission. OUr decisions

relating to termination compensation and facilities c:harges

mitigate the signific:ance of this issue. Nevertheless, we

observe that neither Rule 717 nor parag~aph 1042 support

AirTouch's position. Rule 717 permits two-way CMRS providers to

use aLEC's pre-existing transport and termination rate as a

proxy fer their costs for transport and termination prior to the

negotiation or arbitration of an interconnection agreement.

Paragraph 1042 requires that, as of the effective date of the

First Report and Order, an ILEC must cease charging CMRS

providers for terminating ILEC-or~ginated traffic.

c. On their face, neither provision directs

u 47 C,F.R. § 51.717.
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that one-way paging providers are entitled to specific

cornpenJ!ation as of a specific date. To the contrary, the FCC,

in the First Report and Order, determined that there was

insufficient information in the record to establish a default

rate for termination of traffic by paging prOViders. The FCC

further directed that paging providers seeking termination

compensation must prove their costs to State commissions in

specific: proceedings. These particular holdings are

inconsistent with AirTouch's position. Moreover, given our

above conclusions regarding termination compensation and

facilities charges, it would be inappropriate to penalize USWC

for its refusal to agree to AirTouch's position on these

questions. We conclude that applicable law requires that the

effective date of the interconnection agreement between USWC and

AirTouc:h be the date the agreement is approved by the

Commission.

10. MOtion for Leave to File Late-Piled Exhibit

On April 19, 1999, USWC submitted its Motion for

Leave to File Late-Filed Exhibit.

stated, we will grant the motion. 2Q

Good cause having been

20 Tbe matterJ! discussed in the exbi!;lit relate 1;0 new information
submitted by AirTouch in its Post-Hearing Brief (fo01;oot8 28). We also
consider the new information presented by Air'I'ouch for purposes of this
decision.
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~ OImBR

A. ~he Commission Orders That:

1. The issues presented in the Petition for

Arbitration filed by AirTouch Paging, Inc., on January 4, 1999

are resolved as set forth in the above discussion.

2. Within 30 days of the final Commission d.ec~sl.on

in this docket, Air'1'ouch Paging, Inc. and t7 S WEST

Communications, Inc. shall submit a complete proposed

interconnection agreement for approval or rejection by the

Commission, pursuant to the provisions of 47 U.S.C. § 252(e) of

the Telecommunications Act of 1396.

3. The Motion for Leave to File Late-Filed Exhibit

submitted by U S WEST Communications, Inc. on April 19, 1999 is

granted. Response time to the motion is waived.

4. '!'he twenty~day period provided for in § 40-6­

114(1), C.R.S., within which to file applications for rehearing,

reargument, or reconsideration begins on the first day following

the Mailed Date of this decision.

S. This Order is effective upon its Mailed Date.
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Summary

AirTouch Paging ("AirTouch") is responding to the request at paragraph 35 of the

Notice of Proposed Rulemaking in this proceeding for comments on whether and how

Section 252(i) most-favored-nation rights affect carrier efforts to negotiate or renegotiate

interconnection contracts. Because AirTouch has invoked Section 252(i) with several

local exchange carriers in an effort to adopt previously approved agreement, AirTouch

has considerable relevant experience in this area.

AirTouch submits that preserving and extending Section 252(i) rights is essential

for a broad cross-section of interconnecting carriers to benefit from the protections of the

1996 Act. The core objective should be to assure that requesting carriers get the same

economic benefit as the original party to the adopted agreement so that competition can

develop on a level playing field.

AirTouch demonstrates that concerns expressed by LECs over state decisions

which allow the terminal date of an adopted agreement to extend beyond the date of the

original agreement are unfounded. Properly construed, the statutory scheme does not

permit a series of follow-on carriers seeking MFN rights to extend the term of an original

agreement indefinitely.

The AirTouch comments ask the Commission to issue guidelines under Section

252(i) confirming several important points: (l) In the absence of special circumstances,

LECs should not be allowed to insist upon the negotiation of a confidentiality agreement

-1-



prior to responding substantively to an MFN request; (2) A requesting carrier who adopts

another carriers' agreement under Section 252(i) is not automatically bound by voluntary

amendments to the original agreement; (3) An interconnecting carrier may use Section

252(i) to incorporate more favorable terms into an existing interconnection agreement;

(4) A requesting carrier seeking relief for a violation by a LEC of obligations under

Section 252(i) is not required to follow the formal arbitration procedures specified in

Section 252(b) of the Act; and, (5) The Commission should set benchmarks quantifying

the "reasonable time" and "unreasonable delay" standards in Section 51.809 of the rules.

Guidelines of this nature will reduce the prospect that efforts to exercise Section 252 (i)

rights are delayed by collateral issues.
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